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I AND 

March 17, 2014 

Re; 	Citizens' Petition Warrant Article to Withdraw  from Cape Cod Commission 

Dear Members of the Board of Selectmen: 

You have requested a review of a petition that has been filed with the Town Clerk to place an 
article on the warrant for the Annual Town Meeting which purports to require the Board of 
Selectmen to place a question "on the next election ballot." The form of the ballot question, which is 
included in the petition, would require the filing of a Home Rule Petition with the Legislature 
releasing the Town from membership in the Cape Cod Commission. 

In my opinion, while the article must be included on the warrant as drafted if it was 
submitted timely and signed by the requisite number of voters, Town Meeting has no authority in 
this instance to require a binding question to be placed on an election ballot. Accordingly, to the 
extent that the petitioners intend to offer a motion at Town Meeting to require the Board of 
Selectmen to include a ballot question at the next election, in my opinion, the petition is not in 
proper legal form. 

I. The Petitioned Article Must Appear on the Warrant 

The test as to whether a petitioned article must appear on the warrant for a Town Meeting is 
found in G.L. 0.39, §10, which provides that the Board of Selectmen shall include in the warrant for 
a Town Meeting if it is petitioned by no less than 10 registered voters for an Annual Town Meeting, 
and no less than 100 registered voters for a Special Town Meeting. Be aware that Town Meeting 
Time, §4, takes the position that a properly petitioned article must be included in the warrant, except 
possibly in circumstances where the proposed action was illegal in that it would threaten the public 
health or safety. In this case, therefore, where the subject matter of the petition is not a threat to the 
public health or safety, in my opinion, the article must appear on the warrant for the Annual Town 
Meeting in the exact form presented in the petition to the extent it contained the signatures of the 
requisite number of registered voters and was submitted timely, regardless of its legal effect. 
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II. Town Meeting has No Authority to Require that a Binding Question be Placed on the Ballot 

With respect to the subject matter of the petition, as previously noted, there is no general law 
providing a municipality with the general authority to place a binding or non-binding question on an 
election ballot, regardless of whether it is the result of a petition at Town Meeting or a vote of the 
Board of Selectmen. Instead, access to the ballot for questions is regulated as strictly as access to the 
ballot for candidates. As background, access to the ballot is conditioned upon compliance with strict 
statutory and/or local laws set forth in the general laws, municipal home rule or special act charters, 
or other special acts. It is familiar territory that candidates must collect a certain number of 
signatures and meet certain filing deadlines in order for their name to be placed on the ballot. Less 
obvious, however, is that similarly rigid rules apply to placement of questions on the ballot. 

While it is common for a city or town council or town meeting to vote on a question to get a 
"sense of the meeting," all questions placed before the voters at an election, whether binding or non-
binding, must be specifically authorized by statute, charter, or special act. See, e.g., G.L. c.41, §1B 
(authorizing a ballot question, no less than 60 days following a vote of Town Meeting, to change 
certain positions from elected to appointed); G.L. c.44B, §3 (authorizing placement on the ballot of 
question to approve the Community Preservation Act, also following a vote of Town Meeting, or 
pursuant to a petition process); G.L. c.54, §58A (authorizing placement on the ballot of a question to 
accept the provisions of a special act where the act provides for local acceptance and doesn't include 
the form of the question); G.L. c.53, §18A (authorizing placement on a regular election ballot of a 
non-binding question, whether by vote of the Board of Selectmen, pursuant to a petition process, or a 
vote of an Annual Town Meeting). Where the election warrant is issued by the Board of Selectmen, 
in most cases it is only the Board of Selectmen that can include on the ballot a statutorily authorized 
ballot question. Except where otherwise specifically authorized by law, the Annual Town Meeting's 
authority with respect to ballot questions is limited to voting to place a nonbinding question on the 
ballot at next year's Annual Town Election (non-binding questions, in accordance with G.L. c.53, 
§18A, may only appear on the ballot at a regular annual election, occurring at least 35 days 
following the vote to include the question on the ballot, and the authority to do so may only be 
exercised by an Annual Town Meeting). For these reasons, in my opinion, the subject matter of the 
petition in this case, i.e., to require the Board of Selectmen to include a binding question on the 
ballot at an election, cannot be accomplished as proposed in the petition. 

Finally, note that Section 8 of Amended Art. 2 of the Massachusetts Constitution, the so-
called "Home Rule Amendment," limits the ability of the General Court to act in relation to a single 
city or town, except upon request of that city or town pursuant to one of the methods specifically set 
forth therein. One mechanism for making such a request is by "a petition filed or approved by the 
voters of a city or town." Importantly, however, the case of Marino v, Town Council of 
Southbridge, 7 Mass.App.Ct. 461 (1979) stands for the proposition that only if a municipality has an 
initiative petition process created by general or special law or by charter may such process be used to 
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request that the General Court adopt special legislation applicable to that municipality. See, e.g., 
Department of Revenue's booklet entitled, "Proposition 2 1/2 Ballot Questions: Requirements and 
Procedures," page 3. Thus, where the Town does not have an initiative process, it may not request 
special legislation by vote at an election, and instead, such legislation must be requested by Town 
Meeting (subject to a very limited exception whereby the Governor submits a petition on behalf of 
the Town). 

For that reason, in my opinion, a motion under the petitioned article to adopt it in its 
published form would have no legal effect, and would therefore at best be a non-binding advisory 
vote. 

Very truly yours, 

JWG/man 
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